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Introduction

With the assistance of a number of committee staffers, CRS has written a
comprehensive manual on Congressional investigations, included in its entirety
below.

Congress’ investigatory and oversight activities are aimed primarily at the
Executive Branch and its administration of laws and programs established and
funded by Congress. Accordingly, Congressional investigations and oversight of
the Executive is the focus of the Congressional Oversight Manual.

However, as noted in the manual itself, the Supreme Court has held that
Congress’ authority to investigate and conduct oversight is coterminous with its
constitutional authority to legislate. In other words, if Congress could legislate on
a subject, they have the authority to investigate it in order for Members to inform
themselves as they consider whether new laws are warranted. This is why we
see committees holding hearings on subjects such as steroids in baseball and
not just “Agency X’s administration of Statute Y and Regulation Z.”

Also keep in mind as you read the Congressional Oversight Manual that some of
the details do not reflect recent changes. For example, the section on staff
depositions states that neither House currently has rules authorizing staff
depositions. Presently, the Oversight and Government Reform Committee has
such authority under rule X, clause 4(c)(3). The Education and Labor Committee
also has staff deposition authority for certain purposes under H.Res. 836.



Order Code RL30240

CRS Report for Congress

Congressional Oversight Manual

Updated May 1, 2007
Frederick M. Kaiser and Walter J. Oleszek
Government and Finance Division

T.J. Halstead, Morton Rosenberg, and Todd B. Tatelman
American Law Division

Prepared for Members and
Committees of Congress

Congressional

Research
~ § Service




Congressional Oversight Manual

Summary

The Congressional Oversight Manual was developed about 30 years ago
following a three-day December 1978 Workshop on Congressional Oversight and
Investigations. The workshop was organized by a group of House and Senate
committee aides from both parties and the Congressional Research Service (CRS) at
the request of the bipartisan House leadership. The Manual was produced by CRS
with the assistance of a number of House committee staffers. In subsequent years,
CRSsponsored and conducted various oversight seminarsfor House and Senate staff
and updated the Manual as circumstances warranted. Thelast revision occurred in
2004. Worth noting isthe bipartisan recommendation of the House members of the
1993 Joint Committee on the Organization of Congress (Rept. No. 103-413, Val. |):

[A]s a way to further enhance the oversight work of Congress, the Joint
Committee would encourage the Congressional Research Service to conduct on
aregular basis, asit has done in the past, oversight seminars for Members and
congressional staff and to update on aregular basisits Congressional Oversight
Manual.

Over theyears, CRS hasassi sted many Members, committees, party |eaders, and
staff aides in the performance of the oversight function, that is, the review,
monitoring, and supervision of theimplementation of public policy. Understandably,
given the size, reach, cost, and continuing growth of the modern executive
establishment, Congress's oversight role is even more significant — and more
demanding — than when Woodrow Wilson wrote in his classic Congressional
Government (1885): “Quite as important as lawmaking is vigilant oversight of
administration.”  Today’'s lawmakers and congressional aides, as well as
commentators and scholars, recognize that Congress' swork, ideally, should not end
when it passes legidation. Oversight is an integral way to make sure that the laws
work and are being administered in an effective, efficient, and economica manner.
In light of this destination, oversight can be viewed as one of Congress's principal
responsibilities as it grapples with the complexities of the 21% century.

To revise adocument of this size and scope requires the contributions of many
people. Five CRSspecialists, listed onthetitle page, wereresponsiblefor organizing
and writing thisversion of the Manual. Inaddition, other CRS personnel assisted in
the preparation and publication of this report, along with staff of the Congressional
Budget Office (CBO) and the Government Accountability Office (GAO).
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|. Purposes, Authority, and Participants

Throughout its history, Congress has engaged in oversight of the executive
branch — the review, monitoring, and supervision of the implementation of public
policy. Thefirst several Congressesinaugurated suchimportant oversight techniques
as specia investigations, reporting requirements, resolutions of inquiry, and use of
theappropriationsprocessto review executiveactivity. Contemporary devel opments,
moreover, haveincreased the legislature’ s capacity and capabilitiesto check on and
check the Executive. Publiclawsand congressional rules have measurably enhanced
Congress' simplied power under the Constitution to conduct oversight.

Despite its lengthy heritage, oversight was not given explicit recognition in
public law until enactment of the Legislative Reorganization Act of 1946. That act
required House and Senate standing committees to exercise “continuous
watchfulness’ over programs and agencies within their jurisdiction.

Since the late 1960s, according to such scholars as political scientist Joel
Aberbach, Congress has shown increasing interest in oversight for severa major
reasons. Theseincludetheexpansionin number and complexity of federal programs
and agencies; increasein expenditures and personnel, including contract empl oyees,
the rise of the budget deficit; and the frequency of divided government, with
Congress and the White House controlled by different parties. Magor partisan
disagreements over priorities and processes also heighten conflict between the
legislature and the executive.

Oversight occurs in virtually any congressional activity and through a wide
variety of channels, organizations, and structures. These range from formal
committee hearingsto informal Member contactswith executive officials, from staff
studiesto support agency reviews, and from casework conducted by Member offices
to studies prepared by non-congressional entities, such as statutory commissionsand
offices of inspector general.



CRS-2

Purposes

Congressional oversight of the Executive is designed to fulfill a number of
purposes:

A. Ensure Executive Compliance with Legislative Intent

Congress, of necessity, must delegate discretionary authority to federal
administrators. To make certain that these officersfaithfully execute lawsaccording
to theintent of Congress, committeesand Members can review the actionstaken and
regulations formulated by departments and agencies.

B. Improve the Efficiency, Effectiveness, and Economy
of Governmental Operations

A largefederal bureaucracy makesit imperative for Congressto encourage and
secure efficient and effective program management, and to make every dollar count
toward the achievement of program goals. A basic objectiveisstrengthening federal
programs through better managerial operationsand service delivery. Such steps can
improve the accountability of agency managers to Congress and enhance program
performance.

C. Evaluate Program Performance

Systematic program performance evaluation remains arelatively new and still-
evolvingtechniqueinoversight. Modern program eval uation uses social scienceand
management methodologies, such as surveys, cost-benefit analyses, and efficiency
studies, to assess the effectiveness of ongoing programs.

D. Prevent Executive Encroachment on Legislative
Prerogatives and Powers

Beginning in the late 1960s, many commentators, public policy analysts, and
legislators argued that Presidents and executive officials overstepped their authority
invariousareas such asimpoundment of funds, executive privilege, war powers, and
the dismantling of federal programs without congressional consent. Increased
oversight — as part of the checks and balances system — was called for to redress
what many in the public and Congress saw to be an executive arrogation of
legislative prerogatives.

E. Investigate Alleged Instances of Poor Administration,
Arbitrary and Capricious Behavior, Abuse, Waste,
Dishonesty, and Fraud

Instances of fraud and other forms of corruption, the breakdown of federal
programs, incompetent management, and the subversion of governmental processes
arouse legidative and public interest in oversight.
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F. Assess Agency or Officials’ Ability to Manage and Carry
out Program Objectives

Congress sability to eval uate the capacity of agenciesand managersto carry out
program objectives can be accomplished in various ways. For example, numerous
laws require agencies to submit reports to Congress; some of these are regular,
occurring annually or semi-annually, for instance, while others are activated by a
specific event, development, or set of conditions. The report requirement may
promote self-evaluation by the agency. Organizations outside of Congress, such as
offices of inspector general and study commissions, also advise Members and
committees on how well federal agencies are working.

G. Review and Determine Federal Financial Priorities

Congress exercises some of its most effective oversight through the
appropriationsprocess, which providesthe opportunity to review recent expenditures
in detail. In addition, most federal agencies and programs are under regular and
frequent reauthorizations — on an annual, two-year, four-year, or other basis —
giving the authorizing committees the same opportunity. Asaconsequence of these
oversight efforts, Congress can abolish or curtail obsol ete or ineffective programs by
cutting off or reducing funds or it may enhance effective programs by increasing
funds.

H. Ensure That Executive Policies Reflect the Public Interest
Congressional oversight can appraise whether the needs and interests of the

public are adequately served by federal programs, and thus lead to corrective action,
either through legidation or administrative changes.

I. Protect Individual Rights and Liberties
Congressional oversight can help to safeguard therightsand libertiesof citizens
and others. By revealing abusesof authority, for instance, oversight hearingscan halt

executive misconduct and help to prevent itsrecurrence, either directly through new
legislation or indirectly by putting pressure on the offending agency.

J. Other Specific Purposes

The genera purposes of oversight — and what constitutes this function — can
be stated in more specific terms. Like the general purposes, these unavoidably
overlap because of the numerous and multifaceted dimensions of oversight. A brief
list includes:

1. review the agency rulemaking process;,

2. monitor the use of contractors and consultants for government services;

3. encourage and promote mutual cooperation between the branches;
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examine agency personnel procedures;
acquire information useful in future policymaking;
investigate constituent complaints and media critiques,

assess Whether program design and execution maximize the delivery of
services to beneficiaries,

compare the effectiveness of one program with another;

protect agencies and programs against unjustified criticisms; and

10. study federal evaluation activities.

THOUGHTS ON OVERSIGHT AND ITSRATIONALE FROM . ..

James Wilson (The Works of James Wilson, 1896, vol. II, p. 29), an architect of the
Constitution and Associate Justice on the first Supreme Court:

The house of representatives . . . form the grand inquest of the state. They will
diligently inquire into grievances, arising both from men and things.

Woodrow Wilson (Congressional Government, 1885, p. 297), perhapsthefirst scholar to use
the term “oversight” to refer to the review and investigation of the executive branch:

Quite asimportant as legidation is vigilant oversight of administration.

It isthe proper duty of arepresentative body tolook diligently into every affair of
government and to talk much about what it sees. It ismeant to be the eyes and the
voice, and to embody the wisdom and will of its constituents.

The informing function of Congress should be preferred even to its legislative
function.

John Stuart Mill (Considerations on Representative Government, 1861, p. 104), British
utilitarian philosopher:

. the proper office of a representative assembly is to watch and control the
government; to throw the light of publicity on its acts; to compel afull exposition
and justification of all of them which any one considers questionable.. . .
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Authority to Conduct Oversight

A. United States Constitution

The Constitution grants Congress extensive authority to overseeand investigate
executive branch activities. The constitutional authority for Congress to conduct
oversight stems from such explicit and implicit provisions as:

1.

The power of the purse. The Constitution providesthat “No Money shall
be drawn from the Treasury, but in Consequence of Appropriations made
by Law.” Each year the Committees on Appropriations of the House and
Senate review the financial practices and needs of federal agencies. The
appropriations process allows the Congress to exercise extensive control
over the activities of executive agencies. Congress can define the precise
purposes for which money may be spent, adjust funding levels, and
prohibit expenditures for certain purposes.

The power to organize the executive branch. Congress has the authority
to create, abolish, reorganize, and fund federal departments and agencies.
It has the authority to assign or reassign functions to departments and
agencies, and grant new forms of authority and staff to administrators.
Congress, in short, exercises ultimate authority over executive branch
organization and generally over palicy.

The power to makeall lawsfor “ carryinginto Execution” Congress sown
enumerated powers as well as those of the executive. Article | grants
Congress a wide range of powers, such as the power to tax and coin
money; regul ate foreign and interstate commerce; declarewar; providefor
the creation and maintenance of armed forces; and establish post offices.
Augmenting these specific powersistheso-called“ Elastic Clause,” which
gives Congress the authority “To make all Laws which shall be necessary
and proper for carrying into Execution the foregoing Powers, and all other
Powersvested by this Constitutioninthe Government of the United States,
or in any Department or Officer thereof.” Clearly, these provisions grant
broad authority to regul ate and oversee departmental activities established
by law.

The power to confirm officers of the United States. The confirmation
process not only involves the determination of anominee’ ssuitability for
an executive (or judicial) position, but also provides an opportunity to
examine the current policies and programs of an agency along with those
policies and programs that the nominee intends to pursue.

Thepower of investigationandinquiry. A traditional method of exercising
the oversight function, an implied power, is through investigations and
inquiriesinto executive branch operations. Legislatorsoften seek to know
how effectively and efficiently programs are working, how well agency
officials are responding to legislative directives, and how the public
perceivesthe programs. Theinvestigatory method hel psto ensure amore
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responsible bureaucracy, while supplying Congress with information
needed to formulate new legidlation.

6. Impeachment and removal. Impeachment provides Congress with a
powerful, ultimate oversight tool to investigate alleged executive and
judicial misbehavior, and to eliminate such misbehavior through the
convictions and removal from office of the offending individuals.

THE SUPREME COURT ON CONGRESS' S POWER
TO OVERSEE AND INVESTIGATE

McGrain v. Daugherty, 273 U.S. 135, 177, and 181-182 (1927):

Congress, investigating theadmini stration of the Department of Justiceduring the Teapot Dome
scandal, was considering a subject “on which legidation could be had or would be materially
aided by the information which the investigation was calculated to elicit.” The“potential” for
legislation was sufficient. The majority added, “We are of [the] opinion that the power of
inquiry — with the process to enforce it — is an essential and appropriate auxiliary to the
legislative function.”

Eastland v. United States Servicemen’s Fund, 421 U.S. 491, 509 (1975):

Expanding on its holding in McGrain, the Court declared, “To be avalid legislative inquiry
there need be no predictable end result.”

B. Principal Statutory Authority

A number of laws directly augment Congress's authority, mandate, and
resources to conduct oversight, including assigning specific duties to committees.
Among the most important, listed chronologically, are

1. 1912 Anti-Gag Legidation and Whistleblower Protection Laws for
Federal Employees.

a

The 1912 act countered executive orders, issued by Presidents
Theodore Roosevelt and William Howard Taft, which prohibited civil
service employees from communicating directly with Congress.

It al so guaranteed that “the right of any persons employed in the civil
service. . . to petition Congress, or any Member thereof, or to furnish
information to either House of Congress, or to any committee or
member thereof, shall not be denied or interfered with.” 37 Stat. 555
(1912) codified at 5 U.S.C. § 7211 (1994).

The Whistleblowers Protection Act of 1978, as amended, makesit a
prohibited personnel practice for an agency employee to take (or not
take) any action against an employee that is in retaiation for
disclosure of information that the employee believes relates to
violation of law, rule or regulation or which evidences gross
mismanagement, waste, fraud or abuse of authority (5U.S.C. § 2302
(b) (8)). Theprohibitionisexplicitly intended to protect disclosures
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to Congress: “This subsection shall not be construed to authorize the
withholding of information from the Congress or the taking of any
personnel action against an employeewho disclosuresinformation to
the Congress.”

Intelligence Community Whistleblower Protection Act (P.L. 105-272)
establishes special procedures for personnel in the Intelligence
Community, to transmit urgent concerns involving classified
information to inspectors general and the House and Senate Select
Committees on Intelligence.

Section 818 of the Treasury, Transportation et al. Appropriations Act
of 2005, P.L. 109-115, 119 Stat. 2500, prohibits the payment of the
salary of any officer or employee of the Federal Government who
prohibits or prevents or attempts or threatens to prohibit or prevent,
any other Federal officer or employee from having direct oral or
written communication or contact with any Member, committee or
subcommittee. Thisprohibition appliesirrespective of whether such
communication was initiated by such officer or employee or in
response to the request or inquiry of such Member, committee or
subcommittee. Further, any punishment or threat of punishment
because of any contact or communication by an officer or employee
with aMember, committee, or subcommitteeis prohibited under the
provisions of this act.

Section 820 of the Treasury, Transportation et al. Appropriations Act
of 2005, P.L. 109-115, 119 Stat. 2500, prohibits the expenditure of
any appropriated funds for use in implementing or enforcing
agreement in Standard Forms 312 and 4414 of the Government or any
other non-disclosure policy form, or agreement if such policy, form,
or agreement that does not contain a provision that states that the
restrictionsare consi stent with and do not supercede, conflict with, or
otherwise ater the employee obligation, rightsand liabilities created
by E.O. 12958; 5 U.S.C. 8 7211 (Lloyd-LaFollette Act); 10 U.S.C.
8§ 1034 (Military Whistleblower Act); 5 U.S.C. § 2303 (b)(8)
(Whistleblower Protection Act); 50U.S.C. § 421 et seq. (Intelligence
Identities Protection Act); and 18 U.S.C. 88 641, 793, 794, 798, and
952 and 50 U.S.C. § (783)(h).

2. 1921 Budget and Accounting Act Establishing the General Accounting
Office (GAO), renamed the Gover nment Accountability Office in 2004.

a

Insistedthat GAO “ shall beindependent of the executive departments
and under the control and direction of the Comptroller General of the
United States.” (Emphasis added.) 42 Stat. 23 (1921)

Granted authority to the Comptroller Genera to “investigate, at the
seat of government or elsewhere, all matters relating to the receipt,
disbursement, and application of public funds.” (Emphasis added.)
42 Stat. 26 (1921)
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1946 Legid ative Reorganization Act

a

Mandated House and Senate committees to exercise “ continuous
watchfulness’ of theadministration of lawsand programsunder their
jurisdiction. (Emphasis added.) 60 Stat. 832 (1946)

Authorized for thefirst timein history, permanent professional and
clerical staff for committees. 60 Stat. 832 (1946)

Authorized and directed the Comptroller General to make
administrative management analyses of each executive branch
agency. 60 Stat. 837 (1946)

Established the Legidative Reference Service, renamed the
Congressional Research Service by the 1970 Legidative
Reorganization Act (see below), as a separate department in the
Library of Congressand called upon the Service “to advise and assist
any committee of either House or joint committee in the analysis,
appraisal, and evaluation of any legidative proposa . . . and
otherwiseto assist in furnishing a basisfor the proper determination
of measures before the committee.” (Emphasis added.) 60 Stat. 836
(1946)

1968 I ntergovernmental Cooperation Act

a

Required that House and Senate committees having jurisdiction over
grants-in-aid conduct studies of the programs under which grants-in-
aid are made. 82 Stat. 1098 (1968)

Provided that studies of these programs areto determinewhether: (1)
their purposes have been met, (2) their objectives could be carried on
without further assistance, (3) they are adequate to meet needs, and
(4) any changesin programs or procedures should be made. 82 Stat.
1098 (1968)

1970 Legidative Reorganization Act

a

Revised and rephrased in more explicit language the oversight
function of House and Senate standing committees: “. . . each
standing committee shall review and study, on a continuing basis, the
application, administration, and execution of those laws or parts of
laws, the subject matter of which is within the jurisdiction of that
committee.” (Emphasis added.) 84 Stat. 1156 (1970)

Required most House and Senate committees to issue biennial
oversight reports. 84 Stat. 1156 (1970)

Strengthened the program evaluation responsibilities and other
authorities and duties of the Government Accountability Office. 84
Stat. 1168-1171 (1970)



CRS9

Redesignated the L egidlative Reference Service asthe Congressional
Research Service, strengthening its policy analysis role and
expanding its other responsibilitiesto Congress. 84 Stat. 1181-1185
(1970)

Recommended that House and Senate committees ascertain whether
programs within their jurisdiction could be appropriated for
annually. 84 Stat. 1174-1175 (1970)

Required most House and Senate committees to include in their
committee reportson legislation five-year cost estimatesfor carrying
out the proposed program. 84 Stat. 1173-1174 (1970)

Increased by two the number of permanent staff for each standing
committee, including provision for minority party hirings, and
provided for hiring of consultants by standing committees. 84 Stat.
1175-1179 (1970)

6. 1972 Federal Advisory Committee Act

a

Directed House and Senate committees to make a continuing review
of the activities of each advisory committee under itsjurisdiction. 86
Stat. 771 (1972)

The studies are to determine whether: (1) such committee should be
abolished or merged with any other advisory committee, (2) its
responsibility should be revised, and (3) it performs a necessary
function not already being performed. 86 Stat. 771 (1972) (Advisory
committee charters and reports can generally be obtained from the
agency or government organization being advised.)

7. 1974 Congressional Budget Act, as amended

a

Expanded House and Senate committee authority for oversight.
Permitted committeesto apprai se and eval uate programs themselves
“or by contract, or (to) require a Government agency to do so and
furnish areport thereon to the Congress.” 88 Stat. 325 (1974)

Directed the Comptroller General to “review and eval uate the results
of Government programs and activities,” on hisown initiative, or at
the request of either House or any standing or joint committee and to
assist committees in analyzing and assessing program reviews or
evaluation studies. (Emphasisadded.) Authorized GAO to establish
an Office of Program Review and Evaluation to carry out these
responsibilities. 88 Stat. 326 (1974)

Strengthened GAO’s role in acquiring fiscal, budgetary, and
program-related information. 88 Stat. 327-329 (1974)
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Required any House or Senate legislative committee report on a
public bill or resolution to include an analysis (prepared by the
Congressional Budget Office) providing an estimate and comparison
of costs which would be incurred in carrying out the bill during the
next and following four fiscal years in which it would be effective.
88 Stat. 320 (1974)

Established House and Senate Budget Committees and the
Congressional Budget Office. The CBO director is authorized to
“secure information, data, estimates, and statistics directly from the
various departments, agencies, and establishments” of the
government. 88 Stat. 302 (1974)

Other noteworthy statutory provisions

Separate from expanding its own authority and resources directly,
Congress has strengthened its oversight capabilities indirectly, by, for
instance, establishing study commissionsto review and eval uate programs,
policies, and operations of the government. In addition, Congress has
created various mechanisms, structures, and procedures within the
executive that improve the executive's ability to monitor and control its
own operations and, at the sametime, provide additional information and
oversight-related analysesto Congress. Thesestatutory provisionsinclude

a

Establishing offices of inspector general in al cabinet departments,
larger agencies and numerous boards, commissions, and government
corporations— Inspector General Act of 1978, asamended, 5U.S.C.
Appendix 3

Establishing chief financia officersin all cabinet departments and
larger agencies — Chief Financial Officers Act of 1990, 107 Stat.
2838 (1990)

Improving the government’s ability to manage its programs —
Federal Managers Financial Integrity Act of 1982, 96 Stat. 814-815
(1982)

Improving the efficiency, effectiveness, and equity in the exchange of
fundsbetween thefederal government and state governments— Cash
Management Improvement Act of 1990, 104 Stat. 1058 (1990)

Increasing efficiency, effectiveness, and accountability within the
government — Government Performance and Results Act of 1993,
107 Stat. 285-296 (1993)

Improving the executive's stewardship of federal resources and
accountability — Gover nment Management and Reform Act of 1994,
108 Stat. 3410 (1994)
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Controllingfedera paperwork requirements— Paperwork Reduction
Act of 1995, 109 Stat. 163 (1995)

Establishing the position of chief information officer in federal
agenciesto provide relevant advice for purchasing the best and most
cost-effective information technology available — Information
Technology Improvement Act, 110 Stat. 679 (1996)

Establishing uniform audit requirements for state and local
governments and nonprofit organizations receiving federal financial
assistance — Single Audit Act of 1984, as amended, 98 Stat. 2327
(1984) and 110 Stat. 679 (1996)

Creating a mechanism, the Congressional Review Act by which
Congress can review and disapprove virtually any federal rule or
regulation — Small Business Regulatory Enforcement Fairness Act
of 1996, 110 Stat. 857-874 (1996), codified at 5 U.S.C. 88 801-808
(2000)

C. Responsibilities in House and Senate Rules

1. HouseRules

a

House rules grant the Committee on Government Reform a
comprehensive role in the conduct of oversight (Rule X, clause 4).
For example, pertinent review findings and recommendations of this
committee are to be considered by the authorizing committees, if
presented to them in atimely fashion. In addition, the authorizing
committees are to indicate on the cover of their reports on public
measures that they contain a summary of such findings when that is
the case (Rule XIII, clause 3).

The Committee on Government Reform has additional oversight
dutiesto

(1) review and study on a continuing basis, the operation of
government activities at al levels to determine their economy
and efficiency (Rule X, clause 3);

(2) receive and examine reports of the Comptroller Genera and
submit recommendations thereon to the House (Rule X, clause
4);

(3) evaluatethe effectsof laws enacted to reorganizethelegidative
and executive branches of the government (Rule X, clause 4);

(4) studyintergovernmental relationshipsbetweenthe United States
and states, municipalities, and international organizations of
which the United Statesis amember (Rule X, clause 4); and
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report an oversight agenda, not later than March 31 of the first
session of a Congress, based upon oversight plans submitted by
each standing committeeand after consultation with the Speaker
of the House, the magjority leader, and the minority leader. The
oversight agenda is to include the oversight plans of each
standing committee together with any recommendations that it
or the House leadership group may make to ensure the most
effective coordination of such plans (Rule X, clause 2).

House rules mandate or provide authority for other oversight efforts
by standing committees:

D)

2

3)

(4)

Q)

(6)

(")

(8)

Each standing committee (except Appropriations and Budget)
shall review and study on a continuing basis the application,
administration, and execution of al laws within its legislative
jurisdiction (Rule X, clause 2).

Committees have the authority to review the impact of tax
policies on matters that fall within their jurisdiction (Rule X,
clause 2).

Each committee (except Appropriations and Budget) has a
responsibility for futures research and forecasting (Rule X,
clause 2).

Specified committees have special oversight authority (i.e., the
right to conduct comprehensivereviewsof specific subject areas
that are within the legislative jurisdiction of other committees).
Specia oversightisakintothebroad oversight authority granted
the Committee on Government Reform, by the 1946 L egidlature
Reorganization Act, except that special oversight is generally
limited to named subjects (Rule X, clause 3).

Each standing committee having more than 20 members shall
establish an oversight subcommittee, or require its
subcommittees, if any, to conduct oversight in their
jurisdictional areas; a committee that establishes such a
subcommittee may add it as a sixth subcommittee, beyond the
usual limit of five (Rule X, clauses 2 and 5).

Committeereportson measuresaretoinclude oversight findings
separately set out and clearly identified (Rule X111, clause 3).

Costs of stenographic services and transcripts for oversight
hearings are to be paid “from the applicable accounts of the
House” (Rule XI, clause 1).

Each standing committeeisto submit its oversight plansfor the
duration of aCongress by February 15 of thefirst session to the
Committee on Government Reform and the Committee on
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House Administration. Not later than March 31, the
Government Reform Committee must report an oversight
agenda (discussed above). In developing such plans, each
standing committee must, to the extent feasible (Rule X, clause
2):

(@ consult with other committees of the House that have
jurisdiction over the same or related laws, programs, or
agencies within its jurisdiction, with the objective of
ensuring that such laws, programs, or agencies are
reviewed in the same Congress and that there is a
maximum of coordination between such committeesinthe
conduct of such reviews; and such plans shall include an
explanation of what steps have been and will be taken to
ensure such coordination and cooperation;

(b) give priority consideration to including in its plans the
review of those laws, programs, or agencies operating
under permanent budget authority or permanent statutory
authority; and

(c) bhave a view toward ensuring that all significant laws,
programs, or agencies within its jurisdiction are subject to
review at least once every 10 years.

(9) Each committee must submit to the House, not later than
January 2 of each odd-numbered year, a report on the activities
of that committee for the Congress (Rule XI, clause 1):

(& Such report must include separate sections summarizing
the legidative and oversight activities of that committee
during that Congress.

(b) The oversight section of such report must include a
summary of the oversight plans submitted by the
committee at the beginning of the Congress, asummary of
the actions taken and recommendations made with respect
to each such plan, and a summary of any additional
oversight activities undertaken by that committee, and any
recommendations made or actions taken thereon.

d. The Speaker, with the approval of the House, is given additional
authority to “appoint special ad hoc oversight committees for the
purpose or reviewing specific matters within the jurisdiction of two
or more standing committees.” (Emphasisadded.) (Rule X, clause?2)

2.  Senate Rules

a.  Each standing committee (except for Appropriations and Budget)
must review and study on a continuing basis, the application,
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administration, and execution of all laws within its legislative
jurisdiction (Rule XXVI, clause 8).

“Comprehensive policy oversight” responsibilities are granted to
specified standing committees. This duty is similar to specia
oversight in the House. The Committee on Agriculture, Nutrition,
and Forestry, for example, is authorized to “study and review, on a
comprehensive basis, matters relating to food, nutrition, and hunger,
both in the United States and in foreign countries, and rural affairs,
and report thereon from time to time (Rule XXV, clause 1a).”

All standing committees, except Appropriations, are required to
prepare regulatory impact evaluations in their committee reports
accompanying each publicbill or joint resolution (Rule XX VI, clause
11). The evaluations are to include:

(1) an estimate of the numbers of individuals and businessesto be
affected;

(2) adetermination of the measure’ seconomicimpact and effect on
personal privacy; and

(3) adetermination of the amount of additional paperwork that will
result.

The Committee on Homeland Security and Government Affairs has
the following additional oversight duties (Rule XXV, clause 1k):

(1) review and study on a continuing basis the operation of
government activities at al levels to determine their economy
and efficiency;

(2) receive and examine reports of the Comptroller Genera and
submit recommendations thereon to the Senate;

(3) evaluatethe effectsof lawsenacted to reorganizethelegidative
and executive branches of the government; and

(4) studyintergovernmental relationshipsbetweenthe United States
and states, municipalities, and international organizations of
which the United States is a member.

(5) On March 1, 1948 of the 80th Congress, the Senate adopted S.
Res. 189, which established the Permanent Subcommittee on
Investigations of the then titled Committee on Government
Operations. The Subcommitteewasan outgrowth of thefamous
1941 Truman Committee (after Senator Harry Truman) which
investigated fraud and mismanagement of the nation’s war
program. The Truman Committee ended in 1948, but the
chairman of the Government Operations Committee made
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the functions of the Truman panel one of hissubcommittees: the
Permanent Subcommittee on Investigations. Since then this
subcommittee has investigated scores of issues, such as
government waste, fraud, and inefficiency.

Congressional Participants in Oversight

A. Members and Committees

1.

Members. Oversight is generally considered a committee activity.
However, both casework and other project work conductedinaMember’s
personal office can result in findings about bureaucratic behavior and
policy implementation; these, in turn, can lead to the adjustment of agency
policies and procedures and to changes in public law.

(@ Casework — responding to constituent requests for assistance on
projects or complaints or grievances about program implementation
provides an opportunity to examine bureaucratic activity and
operations, if only in a selective way.

(b) Sometimesindividual Memberswill conduct their owninvestigations
or ad hoc hearings, or direct their staffsto conduct oversight studies.
Individual Members have no authority to issue compulsory process
or conduct official hearings. The Government Accountability Office
or some other legidative branch agency, a specially created task
force, or private research group might be requested to conduct an
investigation of a matter for a Senator or Representative.

Committees. The most common and effective method of conducting
oversight isthrough the committee structure. Throughout their histories,
theHouse and Senate have used their standing committeesaswell asselect
or special committees to investigate federal activities and agencies along
with other matters.

(@ The House Committee on Government Reform and the Senate
Committee on Homeland Security and Governmental Affairs, which
have oversight jurisdiction over virtualy the entire federal
government, have been vested with broad investigatory powers over
government-wide activities.

(b) The House and Senate Committees on Appropriations have similar
responsibilities when reviewing fiscal activities.

(c) Each standing committee of Congress has oversight responsibilities
to review government activities within their jurisdiction. These
panels also have authority on their own to establish oversight and
investigative  subcommittees. The establishment of such
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subcommitteesdoesnot precludethelegislative subcommitteesfrom
conducting oversight.

(d) Certain House and Senate committees have “ special oversight” or
“comprehensive policy oversight” of designated subject areas as
explained in the previous subsection.

B. Staff of Member Offices and Committees

1.

Personal Staff. Constituent letters, complaints, and requests for projects
and assistance frequently bring problems and deficiencies in federal
programs and administration to the attention of Members and their
persona office staffs. The casework performed by a Member’s staff for
constituents can be an effective oversight tool.

(@ Casework canbeanimportant vehiclefor pursuing both the oversight
and legidative interests of the Member. The Senator or
Representative and the staff may be attuned to the relationship
between casework and the oversight function. Thisisfacilitated by
aregular exchange of ideasamong the Member, legidativeaides, and
caseworkers on problems brought to the office’s attention by
constituents, and of possible legidlative initiatives to resolve those
problems.

(b) If casawork istobeuseful asan oversight technique, effective staffing
and coordination are needed. Casework and legidative staffs
maximizeserviceto their Member’ s constituentswhen they establish
arelationshipwiththestaff of the subcommitteesand committeesthat
handle the areas of concern to the Member’ s constituents. Through
thisinteraction, the panel’ s staff can be made aware of the problems
with the agency or program in question, assess how widespread and
significant they are, determine their causes, and recommend
corrective action.

(c) Office procedures enable staff in some offices to identify cases that
represent a situation in which formal changes in agency procedure
could be an appropriate remedy. Prompt congressional inquiry and
follow up enhance this type of oversight. Telephone inquiries
reinforced with written requests tend to ensure agency attention.

Committee Saff. Asissues become more complex and Members' staffs
moreoverworked, professional staffsof committeescan providetheexpert
help required to conduct oversight and investigations. Committee staff
typically have the experience and expertise to conduct effective oversight
for the committees and subcommittees they serve. Committees may also
call upon legislative support agencies for assistance, hire consultants, or
“borrow” staff from federal departments.

Committee staff, in summary, occupy acentral position in the conduct of
oversight. The informal contacts with executive officials at al levels
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constitute one of Congress's most effective devices for performing its
“continuous watchfulness” function.

C. Congressional Support Agencies and Offices
1. Of the agenciesin thelegislative branch, three directly assist Congressin
support of itsoversight function. (See“ Section V" below for further detail
on each):

(@ Congressional Budget Office (CBO),

(b) Congressional Research Service (CRS) of the Library of Congress,
and

(c) Government Accountability Office (GAO), formerly the General
Accounting Office.

2. Additional officesthat can assist in oversight are
(@ House Genera Counsel’s Office,
(b) House Parliamentarian’s Office,
(c) House Clerk’s Office,
(d) Senate Legal Counsel’s Office, and

(e) Senate Historian's Office and Senate Library
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ll. Oversight Coordination and Processes

A persistent problem for Congress in conducting oversight is coordination
among committees, both within each chamber as well as between the two houses.
As the final report of the House Select Committee on Committees of the 93rd
Congress noted, “Review findings and recommendations developed by one
committee are seldom shared on atimely basis with another committee, and, if they
are made available, then often the findings are transmitted in aform that is difficult
for Membersto use.” Despite the passage of time, this statement remains relevant
today. Oversight coordination between House and Senate committees is aso
uncommon; and it occurs primarily in the aftermath of perceived maor policy
failuresor prominent inter-branch conflicts, aswith the Iran-contraaffair (1986) and
the 9/11 terrorist attacks (2001-2002).

Intercommittee cooperation on oversight can prove beneficia for a variety of
reasons. It should, for example, minimize unnecessary duplication and conflict and
inhibit agencies from playing one committee off against another. There are formal
and informal ways to achieve oversight coordination among committees.

Oversight Coordination

A. General Techniques of Ensuring Oversight Coordination
Include

1. TheHouseand Senate can establish select or special committeesto probe
issuesand agencies, to promote public understanding of national concerns,
andto coordinate oversight of issuesthat overlap thejurisdiction of several
standing committees.

2. Houserulesrequire the findings and recommendations of the Committee
on Government Reform to be considered by the authorizing committeesif
presented to theminatimely fashion. Suchfindingsand recommendations
are to be published in the authorizing committees' reports on legislation.
House rulesal so requirethe oversight plans of committeestoincludeways
to maximize coordination between and among committees that share
jurisdiction over related laws, programs, or agencies.

B. Specific Means of Ensuring Oversight Coordination
Include

1. Joint oversight hearings on programs or agencies.

2. Informal agreement among committeesto oversee certain agenciesand not
others. For example, the House and Senate Committees on Commerce
agreed to hold oversight hearings on certain regulatory agencies in
alternate years.
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Consultation between the authorizing and appropriating committees. The
two Committeeson Commerce haveworked closely and successfully with
their corresponding appropriations subcommittees to alert those panelsto
the authorizing committees’ intent with respect to regulatory ratemaking
by such agencies as the Federal Communications Commission.

Oversight Processes

A. The Budget Process

1.

The Congressional Budget and Impoundment Control Act of 1974, as
amended, enhanced the legid ative branch’s capacity to shape the federal
budget. The act has maor ingtitutional and procedural effects on
Congress:

a. Institutionally, Congress created three new entities:

(1) the Senate Committee on the Budget;
(2) the House Committee on the Budget; and
(3) the Congressional Budget Office.

b. Procedurally, the act established methods that permit Congress to:

(1) determine budget policy as awhole;

(2) relate revenue and spending decisions;

(3) determine priorities among competing national programs; and

(4) ensurethat revenue, spending, and debt | egislation areconsistent
with the overall budget policy.

The new budget process coexists with the established authorization and
appropriation procedures and significantly affects each.

a.  On the authorization side, the Budget Act requires committees to
submit their budgetary “views and estimates” for matters under their
jurisdiction to their Committee on the Budget within six weeks after
the President submits a budget.

b. On the appropriations side, new contract and borrowing authority
must go through the appropriations process. Subcommittees of the
Appropriations Committees are assigned a financial allocation that
determines how much may be included in the measures they report,
although less than one-third of federal spending is subject to the
annual appropriationsprocess. (Thetax and appropriations panels of
each house also submit budgetary views and estimates to their
respective Committee on the Budget.)

c. Indeciding spending, revenue, credit, and debt issues, Congress is
sensitive to trends in the overall composition of the annual federal
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budget (expenditures for defense, entitlements, interest on the debt,
and domestic discretionary programs).

In short, the Budget Act has the potential of strengthening oversight by
enabling Congress better to relate program prioritiesto financial clamson
the national budget. Each committee, knowing that it will receive afixed
amount of the total to be included in abudget resolution, has an incentive
to scrutinize existing programs to make room for new programs or
expanded funding of ongoing projectsor to assess whether programs have
outlived their useful ness.

B. The Authorization Process

1.

Through its authorization power, Congress exercises significant control
over any government agency.

The entire authorization process may involve a host of oversight tools —
hearings, studies, and reports — but the key to the process is the
authorization statute.

a.  Anauthorization statute createsand shapesgovernment programsand
agencies and it contains the statement of legislative policy for the

agency.

b. Authorizationisthefirstlever in congressional exercise of the power
of the purse; it usually allows an agency to be funded, but it does not
guarantee financing of agencies and programs.  Frequently,
authorizations establish dollar ceilings on the amounts that can be
appropriated.

The authorization-reauthorization process is an important oversight tool.

a.  Through this process, Members are educated about the work of an
agency and given an opportunity to direct the agency’ s effort in light
of experience.

b. Expiration of an agency’s program provides an excellent chance for
in-depth oversight:

(1) In recent decades, there has been a mix of permanent and
periodic (annual or multi-year) authorizations, although some
reformers are now pressing for biennial budgeting (acting on a
two-year cycle for authorizations, appropriations, and budget
resolutions).

(2) Periodic authorizations improve the likelihood that an agency
will be scrutinized systematically.
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In addition to formal amendment of the agency’ s authorizing statute, the
authorization process gives committees an opportunity to exercise
informal, nonstatutory controls over the agency.

a.  Knowledge by an agency that it must come to the legidative
committee for renewed authority increases the influence of the
committee.

b. This condition helps to account for the appeal of short-term
authorizations,

c. Non-statutory controlsused by committeesto exercisedirection over
the administration of laws include statements made in:

(1) committee hearings,

(2) committee reports accompanying legidation;

(3) floor debates; and

(4) committee contacts and correspondence with the agency.

If agenciesfail to comply with theseinformal directives, the authorization
committees can apply sanctions or move to convert theinformal directive
to a statutory command.

C. The Appropriations Process

1.

The appropriations process is one of Congress's most important forms of
oversight.

a. Itsstrategic position stems from the constitutional requirement that
“no Money shall be drawn from the Treasury, but in Consequence of
Appropriations made by Law.”

b. Congress's power of the purse alows the House and Senate
Committees on Appropriationsto play aprominent rolein oversight.

Theoversight function of the Committees on Appropriationsderivesfrom
their responsibility to examine and pass on the budget requests of the
agencies as contained in the President’ s Budget.

a  Thedecisions of the committees are conditioned on their assessment
of the agencies need for their budget request as indicated by past
performance.

b. Inpractice, theentirerecord of an agency isfair gamefor therequired
assessment.

c. This comprehensive overview and the “carrot and stick” of the
appropriations recommendations make the committees significant
focal points of congressional oversight and is a key source of their
power in Congress and in the federal government generally.
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3. Enacted appropriations|egisation frequently containsat | east five types of
statutory controls on agencies:

a

b.

Such legidation specifies the purpose for which funds may be used.

It definesthe specified funding level for the agency asawhole aswell
as for programs and divisions within the agency.

It sets time limits on the availability of funds for obligation.

Appropriations legislation may contain limitation provisions. For
example, in appropriating $350 million to the Environmental
Protection Agency for research and devel opment, Congressadded this
condition: “Provided, That not morethan $55,000,000 of these funds
shall beavailablefor procurement of laboratory equipment, supplies,
and other operating expenses in support of research and
development.” 108 Stat. 2319 (1994).

Appropriationsmeasuresand committeereportsal so stipulate how an
agency’s budget can be reprogrammed (shifting funds within an
appropriations account; see box below).

4. Nonstatutory controlsareamajor form of oversight. Legislativelanguage
in committee reports and in hearings, letters to agency heads, and other
communi cationsgivedetailed instructionsto agenciesregarding committee
expectations and desires. Agencies are not legally obligated to abide by
non-statutory recommendations, but failureto do so may result in aloss of
funds and flexibility the following year. Agencies ignore nonstatutory
controls at their peril (see box).

The conference report for the Omnibus Consolidated and Emergency Supplemental Appropriations for
FY 1999 provides guidelines for the reprogramming and transfer of funds for the Treasury and General
Government AppropriationsAct, 1999. Each request from an agency to the review committee “shall include
adeclaration that, as of the date of the request, none of the fundsincluded in the request have been obligated,
and none will be obligated, until the Committees on Appropriations have approved the request.” H. Rept.
No. 105-825, p. 1472 (1998).

D. The Investigatory Process

1. Congress's power of investigation isimplied in the Constitution.

a

Numerous Supreme Court decisions have upheld the legidative
branch’s right of inquiry, provided it stays within its legitimate
legislative sphere.

The roots of Congress's authority to conduct investigations extend
back to the British Parliament and colonia assemblies.



CRS-25

In addition, the Framers clearly perceived the House of
Representativesto function asa*®grand inquest.” Since the Framers
expected |awmakersto empl oy theinvestigatory function, based upon
parliamentary precedents, it was unnecessary toinvest Congresswith
an explicit investigatory power.

From time to time, legal questions have been raised about the
investigative authority of Congress. However, numerous Supreme
Court decisions have upheld the legislative branch’ sright of inquiry,
provided it serves alegitimate legislative interest.

2. Investigations and related activities may be conducted by:

a

b.

C.

d.

individual Members,
committees and subcommittees;
staff or outside organizations and personnel under contract; or

congressional support agencies.

3. Investigations serve several purposes.

a

C.

they help to ensure honesty and efficiency in the administration of
laws;

they secure information that assists Congress in making informed
policy judgments; and

they may aid ininforming the public about the administration of laws.

[See Section |1 for greater detail and analysis]

E. The Confirmation Process

By establishing apublic record of the policy views of nominees, congressional
hearingsallow lawmakersto call appointed officialsto account at alater time. Since
at least the Ethicsin Government Act of 1978, which encouraged greater scrutiny of
nominations, Senate committees are setting aside more time to probe the
gualifications, independence, and policy predilections of presidential hominees,
seeking information on everything from physica health to financial assets.
Confirmation can assist in oversight in several ways.

1. The Congtitution provides that the President “shall nominate, and by and
with the Advice and Consent of the Senate, shall appoint Ambassadors,
other public Ministers and Consuls, Judges of the supreme court, and all
other Officers of the United States, whose Appointments are not herein
otherwise provided for, and which shall be established by Law.”
(Emphasis added.)
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a.  The consideration of appointments to executive branch leadership
positions is a magjor responsibility of the Senate and especially of
Senate committees.

b. Panelsreview the qualifications of nominees for public positions.

2. The confirmation hearing provides a forum for the discussion of the
policies and programs the nominee intends to pursue; this is a classic
opportunity for senatorial oversight and influence. The confirmation
process as an oversight tool can be used to:

a.  provide policy direction to nominees,
b. inform nominees of congressional interests; and
c. extract future commitments.

3. Once a nominee has been confirmed by the Senate, oversight includes
following up to ensure that the nominee fulfills any commitments made
during confirmation hearings. Subsequent hearings and committee
investigations can explore whether such commitments have been kept.

4. Recess Appointments. The Constitution providesthat the President “shall
have Power to fill up all VVacanciesthat may happen during the Recess of
the Senate, by granting Commissionswhich shall expireat the End of their
next Session.” When Presidentsrelied on thispower to circumvent Senate
confirmation, Congress responded with legislation that prohibits, with
certain exceptions, the payment of salaries to recess appointees. 54 Stat.
751 (1940); 5 U.S.C. § 5503 (2004). Also, in the annual Treasury,
Transportation, Housing and Urban Development Appropriations Act,
Congressenactsan additional funding restriction on recess appointees(see
box).

No part of any appropriation for the current fiscal year contained in this or any other Act
shall be pad to any person for the filling of any position for which he or she has been
nominated after the Senate has voted not to approve the nomination of said person. 114 Stat.
2763A-157, sec. 609 (2000).

5. Vacancies Act. In addition to making recess appointments, Presidents
make other temporary or interim appointments. Since 1795, Congress has
legislated limits on the time a temporary officer may occupy a vacant
advice and consent position. In 1868, Congress established a procedure
for filling vacanciesin advice and consent positionsthrough the Vacancies
Act. When the head of an executive department dies, resigns, or issick or
absent, the next in command may perform the duties until a successor is
appointed or the absence ceases. The President may also direct someone
else (previously appointed with the advice and consent of the Senate) to
perform the duties. These acting officials, under the Vacancies Act, were
restricted by law to a period of not to exceed 30 days. That limit was
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violated with such frequency that Congress in 1988 increased it to 120
days. 102 Stat. 988, sec. 7 (1988); 5 U.S.C. 88 3345-48 (2004).

The Justice Department took the position that some executive officials
were not restricted by the Vacancies Act and could serve beyond the 120-
day period. Under that interpretation, the Administration selected Bill
Lann Lee to head the Justice Department’s Civil Rights Division, and
argued that he could serve longer than had he been a recess appointee.
Congress responded by passing legislation in 1998 to make the VVacancies
Act theexclusivevehiclefor temporarily filling vacant advice and consent
positions. The new Vacancies Act, included in the FY 1999 Omnibus
Consolidated and Emergency Supplemental AppropriationsAct (P.L. 105-
277), rejects the Justice Department position and established procedures
for the appointment of executive officialswho temporarily hold an office.
With various exceptions, the 120-day period has been replaced by a 210-
day period.

F. The Impeachment Process

1.

The impeachment power of Congressisaunigue oversight tool, reserved
for unusual circumstances and as a technique of last resort when
conventional forms of oversight fail. Impeachment applies also to the
judiciary. Impeachment offers Congress:

a.  aconstitutionally mandated method for obtaining information that
might otherwise not be made available by the executive; and

b. an implied threat of punishment for an executive official whose
conduct exceeds acceptabl e boundaries.

Impeachment procedures differ from those of conventional congressional
oversight.

a. Themost significant procedural differencescenter ontherolesplayed
by each house of Congress.

b. The House of Representatives has the sole power to impeach. A
majority is required to impeach.

c. If the House votes to impeach, the person is tried by the Senate,
which has the sole power to try an impeachment. A two-thirds
majority isrequired to convict and removetheindividual. Shouldthe
Senate deem it appropriate in agiven case, it may, by majority vote,
impose an additional judgment of disqualification from further
federal offices of honor, trust, or profit.

d. In Nixon v. United Sates, 506 U.S. 226 (1993), the Supreme Court
held nonjusticiable aconstitutional challengeto the use by the Senate
inanimpeachment proceeding of a12-member committee appointed
to take testimony and gather evidence. Such a committee makes no
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recommendations as to the ultimate question before the Senate. Nor
does the committee rule on questions of relevancy, materiality, and
competency. Rather, it reportsacertified copy of thetranscript of the
proceedings before the committee and any evidence received by the
committee to the full Senate for its consideration. The full Senate
may take further testimony or evidence, or it may hold the entiretrial
inopen Senate. Ineither event, thefull Senate determineswhether to
convict on one or more of the articles of impeachment involved and,
upon conviction, decides the appropriate judgment to be imposed.

The impeachment process is cumbersome and infrequently used. The
House has voted to impeach in 17 cases, 16 of which have reached the
Senate, and 15 of which have gone to a vote on one or more articles of
impeachment. Seven cases, al pertaining to federal judges, have resulted
in conviction and removal; two of these also resulted in disqualification.
The most recent impeachment trial wasthat of President Clinton in 1998-
99; the most recent judicia impeachment trials were those of Judges
Claiborne, Hastings, and Nixon in 1986, 1988 and 1989, respectively. A
number of issues were addressed in the Clinton impeachment trial and
other past impeachment proceedings, although the answers to some still
remain somewhat ambiguous. For example:

a.  Animpeachment may be continued from one Congress to the next,
although the procedural steps vary depending upon the stage in the
process.

b. The Constitution defines the grounds for impeachment as “ Treason,
Bribery, or other high Crimes and Misdemeanors.” However, the
meaning and scope of “high Crimes and Misdemeanors’ remainsin
dispute and depends on the interpretation of individual legislators.

c. The Constitution provides for impeachment of the “President, Vice
President, and all civil Officersof the United States.” Whilethe outer
limits of the “civil Officers’ language are not altogether clear, past
precedents suggest that it coversat least federal judges and executive
officers subject to the Appointments Clause.

d. Members of the House and Senate are not subject to impeachment
becausethey are not “ civil officers.” William Blount, aU.S. Senator
from Tennessee, wasimpeached by theHousein 1797, but the Senate
chose to expel him instead of conducting an impeachment trial.
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lll. Investigative Oversight

Congressional investigations, often adversarial and confrontational, sustainand
vindicate Congress' srolein our constitutional scheme of separated powers. Therich
history of congressional investigations, from the failed St. Clair expedition in 1792
through Teapot Dome, Watergate, Iran-Contra, and Whitewater, has established, in
law and practice, the nature and contours of congressional prerogatives necessary to
maintain the integrity of the legislative rolein that constitutional scheme.

This section provides a brief overview of some of the more common legal,
procedural, and practical issues that committees face in the course of an
investigation. Following a summary of the case law developing the scope and
limitations of the power of inquiry, the essential tools of investigative oversight —
subpoenas, staff interviews and depositions, grants of immunity, and the contempt
power — are described. Next, some of the special problems of investigating the
executive branch are detailed, with particular emphasis on claims of presidential
executive privilegeand agency assertionsof common law testimonial privileges. The
section concludes with a discussion of the role of the minority in the investigatory
process.

A. The Legal Basis for Oversight

Numerous Supreme Court precedents recognize a broad and encompassing
power in Congress to engage in oversight and investigation that would reach all
sources of information necessary for carrying out its legislative function. In the
absence of a countervailing constitutional privilege or a self-imposed statutory
restriction upon its authority, Congress and its committees have plenary power to
compel information needed to discharge its legidative function from executive
agencies, private persons, and organizations. Within certain constraints, the
information so obtained may be made public.

Although there is no express provision of the Constitution that specifically
authorizes Congress to conduct investigations and take testimony for the purposes
of performing its legitimate functions, numerous decisions of the Supreme Court
havefirmly established that theinvestigatory power of Congressisso essential tothe
legidlative function as to be implied from the general vesting of legislative power in
Congress.! Thus, in Eastland v. United Sates Servicemen’'s Fund, the Court
explained that “[t]he scope of its power of inquiry . . . is as penetrating and far-
reaching as the potential power to enact and appropriate under the Constitution.”?
In Watkins v. United States, the Court described the breadth of the power of inquiry:
“The power of the Congress to conduct investigations is inherent in the legidative
process. That power is broad. It encompasses inquiries concerning the
administration of existing laws as well as proposed or possibly needed statutes.”?
The Court went on to emphasize that Congress's investigative power is at its peak

! McGrain v. Daugherty, 272 U.S. 135 (1927).
2421 U.S. at 504, n. 15 (quoting Barenblatt v. United Sates, 360 U.S. 109, 111).
3354 U.S. 178, 187 (1957).
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when the subject is alleged waste, fraud, abuse, or maladministration within a
government department. The investigative power, it stated, “comprehends probes
into departments of the Federal Government to expose corruption, inefficiency, or
waste.”*

But while the congressional power of inquiry isbroad, it isnot unlimited. The
Supreme Court has admonished that the power to investigate may be exercised only
“in aid of the legislative function”® and cannot be used to expose for the sake of
exposure alone. The Watkins Court underlined these limitations. “There is no
general authority to expose the private affairs of individuals without justificationin
terms of the functions of the Congress. . . nor isthe Congress alaw enforcement or
trial agency. These are functions of the executive and judicial departments of
government. Noinquiry isan end initself; it must be related to, and in furtherance
of, alegitimate task of the Congress.”® Moreover, an investigating committee has
only the power to inquire into matters within the scope of the authority delegated to
it by its parent body.” But once having established itsjurisdiction and authority and
the pertinence of the matter under inquiry to its area of authority, a committee's
investigative purview is substantial and wide-ranging.

B. The Tools of Oversight

1. The Subpoena Power.

The power of inquiry, with the accompanying process to enforce it, has been
deemed “an essential and appropriate auxiliary to the legislative function.”® A
properly authorized subpoenaissued by a committee or subcommittee has the same
force and effect as a subpoenaissued by the parent House itself. To validly issue a
subpoena, individual committeesor subcommittees must be del egated thisauthority.
Senate Rule XXV1(1) and House Rule X1(2)(m)(1) presently empower all standing
committees and subcommitteesto requirethe attendance and testimony of witnesses
and the production of documents. Special or select committees must be specifically
delegated that authority by Senate or House resolution. The rules or practices of
standing committees may restrict the issuance of subpoenas only to full committees
or in certaininstancesallow i ssuance by acommittee chairman alone, with or without
the concurrence of the ranking minority member.®

Congressional subpoenas are most frequently served by the U.S. marshal’s
office or by committee staff, or lessfrequently by the Senate or House Sergeants-At-

“1d.
® Kilbourn v. Thompson, 103 U.S. 168, 204 (1880).
6 Watkins v. United Sates, 354 U.S. at 187.

" United Sates v. Rumely, 345 U.S. 41, 42, 44 (1953); Watkins v. United States, 354 U.S.
at 198.

& McGrain v. Daugherty, 273 U.S. at 174-75.

° See, e.g., House Committee on Government Reform Rule 18 (d); Senate Committee on
Homeland Security and Governmental Affairs Rule 5.C.
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Arms. Service may be effected anywherein the United States. The subpoena power
reaches aliensin the United States. Securing compliance of United States nationals
and aliensliving in foreign countries presents more complex problems.

A witness seeking to challenge the legal sufficiency of a subpoena has only
limited remedies to raise objections. The Supreme Court has ruled that courts may
not enjoin the issuance of a congressional subpoena, holding that the Speech or
Debate Clause of the Congtitution® provides “an absolute bar to judicia
interference” with such compulsory process.™* As a consequence, a witness's sole
remedy generaly isto refuseto comply, risk being cited for contempt, and thenraise
the objections as a defense in a contempt prosecution.

Challenges to the legal sufficiency of subpoenas must overcome formidable
judicial obstacles. The standard to be applied in determining whether the
congressional investigating power has been properly asserted was articulated in
Wilkinson v. United States:*? (1) the committee’ sinvestigation of the broad subject
matter area must be authorized by Congress; (2) the investigation must be pursuant
to“avalidlegidative purpose;” and (3) the specificinquiriesmust be pertinent to the
broad subject matter areas which have been authorized by the Congress. Asto the
requirement of “valid legislative purpose,” the Supreme Court has madeit clear that
Congress does not have to state explicitly what it intends to do as a result of an
investigation.*® (See model subpoena at Appendix A.)

2. Staff Depositions.

Committees normally rely on informal staff interviews to gather information
preparatory to investigations hearings. However, with more frequency in recent
years, when specially authorized, congressional committees have utilized staff-
conducted depositions as a tool in exercising the investigatory power. Staff
depositions afford a number of significant advantages for committees engaged in
complex investigations. Staff depositions may assist committeesin obtaining sworn
testimony quickly and confidentially without the necessity of Membersdevotingtime
to lengthy hearingsthat may be unproductive because witnessesdo not havethefacts
needed by thecommitteeor refuseto cooperate. Depositionsareconductedin private
and may be more conducive to candid responses than would be the case at apublic
hearing. Statements made by witnesses that might defame or even tend to
incriminate third parties can be verified before they are repeated in an open hearing.
Depositions can prepare acommittee for the questioning of witnesses at ahearing or
provide a screening process that can obviate the need to call some witnesses. The
deposition processal so allowsquestioning of witnessesoutside of Washington, D.C.,
thereby avoiding the inconvenience of conducting field hearings requiring the
presence of Members.

10y.S. ConsT. Art. |, Sec. 6, cl. 1.

1 Eastland v. United Sates Servicemen’s Fund, 421 U.S. 491, 503-07 (1975).
12365 U.S. 399, 408-09 (1961).

3 Inre Chapman, 166 U.S. 661, 669 (1897).
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Moreover, Congress has enhanced the efficacy of the staff deposition process
by re-establishing the applicability of 18 U.S.C. § 1001 to false statements made
during congressional proceedings, including the taking of depositions.**

Certain disadvantages may aso inhere. Unrestrained staff may be tempted to
engage in tangentia inquiries. Also, depositions present a “cold record” of a
witness's testimony and may not be as useful for Members as in-person
presentations.

At present, neither house of Congress has rules that expressly authorize staff
depositions. On a number occasions such specific authority has been granted
pursuant to Senate and House resolutions.® When granted, a committee will
normally adopt procedures for taking depositions, including provisions for notice
(with or without a subpoena), transcription of the deposition, the right to be
accompanied by counsel, and the manner in which objections to questions are to be
resolved.

3. Congressional Grants of Immunity.

The Fifth Amendment to the Constitution provides in part that “no person ...
shall be compelled in any criminal case to be a witness against himself....” The
privilege against self-incrimination is available to a witness in a congressional
investigation.’®* When a witness before a committee asserts this testimonial
constitutional privilege, the committee may, upon a two-thirds vote of the full
committee, obtain acourt order that compels and grants immunity against the use of
testimony and information derived from that testimony in a subsequent criminal
prosecution. The witness may still be prosecuted on the basis of other evidence.
Grants of immunity have figured prominently in a number of major congressional
investigations, including Watergate (John Dean and Jeb Magruder) and Iran-Contra
(Oliver North and John Poindexter). The decision to grant immunity involves a
number of complex issues (see box below), but isultimately apolitical decision that
Congress makes. As observed by Iran-Contra Independent Counsel Lawrence E.
Walsh, “[t]helegislative branch hasthe power to decidewhether itismoreimportant
perhaps even to destroy a prosecution than to hold back testimony they need. They
make that decision. It isnot ajudicia decision or alegal decision but a political
decision of the highest importance.”*

14 Fal se Statements Accountability Act of 1996, P.L. 104-292. Congress acted in response
to the Supreme Court’ sdecisionin Hubbard v. United States, 514 U.S. 695 (1995), holding
that 18 U.S.C. § 1001 applied only to fal se statements madein executive branch department
and agency proceedings.

1> See CRS Report 95-949, Saff Depositions in Congressional Investigations, by Jay R.
Shampansky, at notes 16 and 18.

16 Watkins v. United States, 354 U.S. 178 (1957); Quinn v. United States, 349 U.S. 155
(1955).

1 Lawrence E. Walsh, The Independent Counsel and the Separation of Powers, 25 Hous.
L. ReV. 1, 9 (1988).
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Granting Immunity

In determining whether to grant immunity to awitness, acommittee might wish to consider, on the
onehand, itsneed for thewitness' stestimony in order to performitslegisative, oversight, and informing
functions, and on the other, the possibility that the witness' immunized congressiona testimony could
jeopardizeasuccessful criminal prosecution. If awitnessisprosecuted after givingimmunized testimony,
the burden is on the prosecutor to establish that the case was not based on the witness's previous
testimony or evidence derived therefrom. Kastigar v. United States, 406 U.S. 441, 460 (1972).

Appellate court decisions reversing the convictions of key Iran-ContrafiguresLt. Colonel Oliver
Northand Rear Admiral John Poindexter appear to have madethe prosecutorial burden substantially more
difficult, if not insurmountable, in high-profile cases. Despite extraordinary efforts by the independent
counsel and hisstaff to avoid being exposed to any of North’sor Poindexter’ simmunized testimony, and
the submission of sealed packets of evidence to the district court to show that the material was obtained
independently of any immunized testimony to Congress, the appeals court in both cases remanded the
cases for a further determination whether the prosecution had directly or indirectly used immunized
testimony. Upon remand in both cases, theindependent counsel moved to dismissthe prosecutionsupon
his determination that he could not meet the strict standards set by the appeals court in itsdecisions. See
United Satesv. North, 910 F. 2d 843 (D.C. Cir.), modified, 920 F. 2d 940 (D.C. Cir. 1990), cert denied,
500 U.S. 941 (1991); United Statesv. Poindexter, 951 F. 2d 369 (D.C. Cir. 1991). Itisunclear whether
a consequence of the ruling was to engender areluctance on the part of committees to issue immunity
grants. Sincethe enactment of the 1970 statute, congressional committees have obtained approximately
345 immunity orders. Of these, amost half (165) were obtained in connection with the 1978
investigation into the assassinations of President Kennedy and Martin Luther King, Jr. Since 1990,
House committees have obtained 31 immunity orders, and Senate committees have obtained 20.

C. Enforcement of the Investigative Power
1. The Contempt Power.

While the threat or actual issuance of a subpoena normally provides sufficient
leverage to ensure compliance, it is through the contempt power, or its threat, that
Congress may act with ultimate force in response to actions that obstruct the
legislative processin order to punish the contemnor and/or to removetheobstruction.
The Supreme Court early recognized the power asaninherent attribute of Congress's
legidlative authority, reasoning that if it did not possess this power, it “would be
exposed to every indignity and interruption that rudeness, caprice or even conspiracy
may mediate against it.”*®

There are three different kinds of contempt proceedings. Both the House and
Senate may cite awitnessfor contempt under their inherent contempt power or under
a statutory criminal contempt procedure. The Senate also has a third option,
enforcement by means of a statutory civil contempt procedure.™

(@ Inherent Contempt

18 Anderson v. Dunn, 19 U.S. (6 Wheat.) 204 (1821).

¥ A more comprehensive treatment of the history and legal development of the
congressional contempt power is discussed in CRS Report 86-83, Congress' Contempt
Power, by Jay R. Shampansky (archived; out of print).
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Under theinherent contempt power, theindividual isbrought before the House
or Senate by the Sergeant-at-Arms, tried at the bar of the body, and can be
imprisoned. The purpose of the imprisonment or other sanction may be either
punitive or coercive. Thus, the withess can be imprisoned for a specified period of
time as punishment, or for an indefinite period (but not, at least in the case of the
House, beyond the adjournment of a session of the Congress) until he agrees to
comply. Theinherent contempt power has been recognized by the Supreme Court
as inextricably related to Congress's constitutionally-based power to investigate.®
Between 1795 and 1934 the House and Senate utilized the inherent contempt power
over 85times, inmost instancesto obtain (successfully) testimony and/or documents.
The inherent contempt power has not been exercised by either House in over 70
years. Thisappearsto bebecauseit hasbeen considered too cumbersomeand time-
consuming to hold contempt trials at the bar of the offended chamber. Moreover,
some have argued that the procedure is ineffective because punishment can not
extend beyond Congress's adjournment date.

(b) Statutory Criminal Contempt

Congress recognized the problem raised by itsinability to punish a contemnor
beyond the adjournment of a congressional session. In 1857, Congress enacted a
statutory criminal contempt procedure as an aternative to the inherent contempt
procedurethat, with minor amendments, iscodified today at 2 U.S.C. 88192 and 194.
A personwho has been subpoenaed to testify or produce documentsbeforethe House
or Senate or a committee and who fails to do so, or who appears but refuses to
respond to questions, is guilty of a misdemeanor, punishable by a fine of up to
$100,000 and imprisonment for up to one year. A contempt citation must be
approved by the subcommittee, the full committee, and the full House or Senate (or
by the presiding officer if Congressis not in session). After a contempt has been
certified by the President of the Senate or the Speaker of the House, it is the “duty”
of the U.S. Attorney “to bring the matter before the grand jury for its action.”

Thecriminal contempt procedurewasrarely used until thetwentieth century, but
since 1935 it has been essentidly the exclusive vehicle for punishment of
contemptuous conduct. Prior to Watergate, no executive branch official had ever
been thetarget of acriminal contempt proceeding. Since 1975, however, 10 cabinet-
level or senior executive officialshave been cited for contempt for failureto produce
subpoenaed documents by either asubcommittee, afull committee, or by aHouse.”
Ineachinstancetherewas substantial or full compliance with the document demands
before the initiation of criminal proceedings. However, following the vote of
contempt of EPA Administrator Anne Gorsuch Burford, but before the contempt

2 See Anderson v. Dunn, 19 U.S. (6 Wheat.) 204 (1821); see also McGrain v. Daugherty,
273 U.S. 135 (1927).

2 The 10 officials are as follows: Secretary of State Henry Kissinger (1975); Secretary of
CommerceRogersC. B. Morton (1975); Secretary of Health, Education, and Welfare Joseph
A Cadifano, Jr. (1978); Secretary of Energy Charles Duncan (1980); Secretary of Energy
James B. Edwards (1981); Secretary of the Interior James Waitt (1982); EPA Administrator
Anne Gorsuch Burford (1983); Attorney General William French Smith (1983); White
House Counsel John M. Quinn (1996); and Attorney General Janet Reno (1998).
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citation was forwarded to the United States Attorney for grand jury action, the
Department of Justice raised the question whether Congress could compel the U.S.
Attorney to submit the citation for grand jury consideration. The documents in
guestion were turned over to Congress before the issue was litigated in court. The
guestion of the duty of the U.S. Attorney under section 192 to enforce contempt of
Congress citations remains unresolved and has left some uncertainty as to the
efficacy of the use of criminal contempt proceedings against executive branch
officials.

(c) Civil Contempt

As an alternative to both the inherent contempt power of each house and
criminal contempt, a civil contempt procedure is available in the Senate. Upon
application of the Senate, the federal district court issues an order to a person
refusing, or threatening to refuse, to comply with a Senate subpoena. If the
individua still refuses to comply, he may be tried by the court in summary
proceedings for contempt of court, with sanctions imposed to coerce compliance.
Civil contempt can be more expeditious than a crimina proceeding, and it also
provides an element of flexibility, alowing the subpoenaed party to test lega
defensesin court without necessarily risking acriminal prosecution. Civil contempt
is not authorized for use against executive branch officials refusing to comply with
a subpoena except in certain limited circumstances.? Since 1979, the Senate has
authorized the Office of Senate Legal Counsel to seek civil enforcement of a
document subpoena at least 6 times, the last in 1995. None have been against
executive branch officials.

2. Perjury and False Statements Prosecutions.
(8) Testimony Under Oath

A witnessunder oath beforeacongressional committeewhowillfully givesfalse
testimony is subject to prosecution for perjury under section 1621 of title 18 of the
United States Code. The fase statement must be “willfully” made before a
“competent tribunal” and involve a*“material matter.” For alegislative committee
to be competent for perjury purposes a quorum must be present.? The problem has
been ameliorated in recent years with the adoption of rules establishing less than a
majority of members as a quorum for taking testimony, normally two members for
House committees® and one member for Senate committees.® Therequisitequorum
must be present at the time the alleged perjurious statement is made, not merely at
the time the session convenes. No prosecution for perjury will lie for statements

22U.S.C. § 288d.
2 Christoffel v. United States, 378 U.S. 89 (1949).
2 House Rule X1(2)(h)(2).

% Senate Rule X X V1(7)(8)(2) allowsits committeesto set aquorum requirement at lessthan
the normal one-third for taking sworn testimony. Almost all Senate committeeshave set the
guorum requirement at one member.
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made only in the presence of committee staff unless the committee has deposition
authority and has taken formal action to alow it.

(b) Unsworn Statements

Most statements made before Congress, at both the investigatory and hearing
phases of oversight, are unsworn. The practice of swearing in al witnesses at
hearings is infrequent. Prosecutions may be brought to punish congressional
witnesses for giving willfully false testimony not under oath. Under 18 U.S.C. §
1001, false statements by a person in “any investigation or review, conducted
pursuant to the authority of any committee, subcommittee, commission or office of
the Congress, consistent with applicable rules of the House and Senate” are
punishable by afineof upto $250,000 or imprisonment for not morethan fiveyears,
or both.

D. Executive Privilege and Common Law Testimonial
Privileges

Presidentia claims of aright to preservethe confidentiality of information and
documents in the face of legidative demands have figured prominently, though
intermittently, in executive-congressional relations since at least 1792, when
President Washington discussed with his cabinet how to respond to a congressional
inquiry into the military debaclethat befell General St. Clair’ sexpedition.?® Thevast
majority of these interbranch disputes have been resolved through political
negotiation and accommodeation, thus, few have reached the courts for substantive
resolution.”” In fact, it was not until the Watergate-related lawsuits in the 1970's
seeking access to President Nixon's tapes that the existence of a presidential
confidentiality privilege was judicially established as a necessary derivative of the
President’s status in our constitutional scheme of separated powers. Of the seven
court decisions involving interbranch information access disputes,® three have
involved Congress and the Executive® but only one of these resulted in a decision

% See Archibald Cox, Executive Privilege, 122 U. oF Pa. L. REv. 1383, 1395-1405 (1979).
See also generally, Mark J. Rozell, Executive Privilege: Presidential Power, Secrecy and
Accountability (2 ed. Revised, 2002, University Pressof Kansas); Mark J. Rozell, Executive
Privilege and Modern Presidents: In Nixon’s Shadow, 83 MINN. L. ReEv. 1069 (1999).

%" See Neil Devins, Congressional-Executive Information Access Disputes: A Modest
Proposal-Do Nothing, 48 Abm. L. REv. 109 (1996).

% United Sates v. Nixon, 418 U.S. 683 (1974); Nixon v. Srica, 487 F.2d 700 (D.C. Cir.
1973); Senate Select Committee v. Nixon, 498 F.2d 725 (D.C. Cir. 1974); United Sates v.
AT&T, 551 F.2d 384 (D.C. Cir. 1976), appeal after remand, 567 F.2d 121 (D.C. Cir. 1977);
United Sates v. House of Representatives, 556 F.Supp. 150 (D.D.C. 1983); In re Sealed
Case, 121 F.3d 729 (D.C. Cir. 1997); In re Grand Jury Proceedings, 5 F. Supp. 2d 21
(D.D.C. 1998).

2 Senate Select Committee, supra; United States v. House of Representatives, supra; and
United Statesv. AT&T, supra.
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on the merits.* One other case, involving legislation granting custody of President
Nixon's presidential records to the Administrator of the General Services
Administration, also determined several pertinent executive privilege issues.®

The Nixon and post-Watergate cases established the broad contours of the
presidential communicationsprivilege. Under those precedents, theprivilege, which
is constitutionally rooted, could be invoked by the President when asked to produce
documentsor other materialsor information that reflect presidential decisionmaking
and deliberations that he believes should remain confidential. If the President does
so, the materials become presumptively privileged. The privilege, however, is
qualified, not absolute, and can be overcome by an adequate showing of need.
Finally, while reviewing courts have expressed reluctance to balance executive
privilege clams against a congressional demand for information, they have
acknowledged they will do so if the political branches have tried in good faith but
failed to reach an accommodation.

However, until the Court of Appealsfor the District of ColumbiaCircuit’ s1997
ruling in In re Sealed Case (Espy),* and its 2004 ruling in Judicial Watch Inc. v.
Department of Justice,*® these judicial decisions had left important gapsin the law
of presidential privilegewhichincreasingly becamefocal points, if not the source, of
interbranch confrontations. Among the more significant issues left open included
whether the President has to have actually seen or been familiar with the disputed
matter; whether the presidential privilege encompasses documents and information
developed by, or in the possession of, officers and empl oyeesin the departments and
agencies of the Executive Branch; whether the privilege encompasses all
communications with respect to which the President may be interested or is it
confined to presidential decisionmaking and, if so, isit limited to any particular type
of presidential decisionmaking; and precisely what kind of demonstration of need
must be shown to justify release of materials that qualify for the privilege. The
unanimous panel in In re Sealed Case authoritatively addressed each of these issues
in a manner that may have drastically atered the future legal playing field in
resolving such disputes. The ruling in the Judicial Watch case reinforces that
likelihood.*

1. The Presidential Communications Privilege.

In rare instances the executive response to a congressional demand to produce
information may be an assertion of presidential executiveprivilege, adoctrinewhich,
like Congress’' spowersto investigate and cite for contempt, has constitutional roots.
No decision of the Supreme Court hasyet resol ved the question whether thereare any
circumstances in which the executive branch can refuse to provide information

% Senate Select Committee, supra.

3 Nixon v. Administrator of General Services, 433 U.S. 425 (1977).
%121 F.3d 729 (D.C. Cir. 1997).

3365 F.3d 1108 (D.C. Cir. 2004).

% Neither case, however, involved congressional access to information.
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sought by the Congress is on the basis of executive privilege. Indeed, most such
disputes are settled short of litigation through employment of the political process
and negotiations,® and the few that reach a judicial forum find the courts highly
reluctant to rule onthe merits. However, in United Satesv. Nixon (1974), involving
ajudicial subpoena issued to the President at the request of the Watergate special
prosecutor,® the Supreme Court found a congtitutional basis for the doctrine of
executive privilege in “the supremacy of each branch within its own assigned area
of congtitutional duties’” and in the separation of powers. Although it considered
presidential communi cationsto be“ presumptively privileged,” the Court rejected the
President’ s contention that the privilege was absolute, thereby precluding judicial
review whenever it is asserted. The Court held that the judicial need for the tapes
outweighed the President’ s“ generalized interest in confidentiality.” The Court was
careful to limit the scope of its decision, noting that “we are not here concerned with
the bal ance between the President’ s generalized interest in confidentiality . . . and
congressional demands for information.” %

In In re Sealed Case (Espy), involving agrand jury subpoenafor documents to
the White House Counsel’ s Office during an independent counsel’ sinvestigation of
allegations of improprieties by the Secretary of Agriculture, an appeals court
elaborated on several important i ssues|eft unresolved by Nixonand other Watergate-
related cases: the precise parameters of the presidential executive privilege; how far
down the chain of command the privilege reaches; whether the President hasto have
seen or had knowledge of the existence of the documents for which he claims
privilege; and what showingisnecessary to overcomeavalid claimof privilege. The
court held that the presidential communications privilege extended to
communications authored by or solicited and received by presidential advisers that
involved information regarding governmental operations that ultimately call for
direct decision making by the President, but he does not have to actually have seen
the documentsfor which he claims privilege. However, the privilege was held to be

* Neal Devins, “ Congressional -Executive Information Access Disputes: A M odest Proposal:
Do Nothing,” Administrative Law Review, vol. 48, 109-137: winter 1996; Joel D. Bush,
Congressional-Executive Access Disputes: Legal Standards and Political Settlements,
Journal of Lawand Palitics, vol. 9, 717:1993; Stephen W. Stathis, “ Executive Cooperation:
Presidential Recognition of the Investigatory Authority of Congress and the Courts,”
Journal of Law and Palitics, vol. 3, 183:1986.

% The subpoenawas for certain tape recordings and documents relating to the President’s
conversationswith aidesand advisors. The materialswere sought for useinacriminal trial.

37418 U.S. 683, 712 n. 19 (1974). In Senate Select Committee on Presidential Campaign
Activities v. Nixon, 498 F. 2d 725 (D.C. Cir. 1974), decided prior to U.S. v. Nixon, the
appeals court denied the Watergate Committee' s access to five presidential tapes because
the committee had not met its burden of showing that “the subpoenaed evidence is
demonstrably critical to theresponsiblefulfillment of the Committee’ sfunction.” Thecourt
noted that itsdenia wasbased upon theinitiation of impeachment proceedings by the House
Judiciary Committee, the overlap of theinvestigative obj ectives of both committees, and the
fact that theimpeachment committee already had thetapesin question, concludingthat “ The
Select Committee’s immediate oversight need for the subpoenaed tapes is, from a
congressional perspective, merely cumulative.” The unique and confining nature of the
case’ sfactual and historical context likely makes this an uncertain precedent for limiting a
committee’ s investigatory power in the face of a presidential claim of privilege.
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confined to White House staff, and not staff in agencies, and then only to White
House staff that has* operational proximity” to direct presidential decision making.
Theclaim of privilege may be overcome by ademonstration that each discrete group
of subpoenaed materials likely contains important evidence, and that the evidence
was not available with due diligence el sawhere, a showing which the court held the
independent counsel had made.®® In Espy the appeal scourt held that theindependent
counsel had met his burden and ordered the disclosure of the disputed documents.

The District of Columbia Circuit’s 2004 decision in Judicial Watch, Inc. v.
Department of Justice® appears to lend substantial support to the above-expressed
understanding of Espy. The Judicial Watch dispute involved requests by Judicial
Watch, Inc. for documents concerning pardon applications and pardon grants
reviewed by the Justice Department’ s Office of the Pardon Attorney and the Deputy
Attorney General for consideration by President Clinton.”® Some 4300 documents
were withheld on the grounds that they were protected by the presidential
communications and deliberative process privileges. The district court held that
because the materials sought had been produced for the sole purpose of advising the
President on a* quintessential and non-delegable Presidential power” —theexercise
of the President’ sconstitutional pardon authority — the extension of the presidential
communications privilege to internal Justice Department documents which had not
been “ solicited and received” by the President or the Office of the President was not
warranted.* Theappealscourt reversed, concludingthat “internal agency documents
that are not solicited and received by the President or his Office areinstead protected
against disclosure, if at all, by the deliberative process privilege.”

Guided by the analysis of the Espy ruling, the panel majority emphasized that
the “solicited and received” limitation “is necessitated by the principles underlying
the presidential communications privilege, and a recognition of the dangers of
expanding it toofar.”* Espy teaches, the court explained, that the privilege may be
invoked only when presidentia advisers in close proximity to the President who
have significant responsibility for advising him on non-del egable matters requiring
direct presidential decisionmaking have solicited and received such documents or
communications or the President has received them himself. In rgecting the
Government’ s argument that the privilege should be applicable to all departmental
and agency communications related to the Deputy Attorney General’s pardon
recommendations for the President, the panel majority held that:

¥ 121F. 3d 729 (D.C. Cir. 1997).

% 365 F.3d 1108 (D.C. Cir. 2004). The panel split 2-1, with Judge Rogers writing for the
majority and Judge Randolph dissenting.

“0 The President has delegated the formal process of review and recommendation of his
pardon authority to the Attorney General whointurn hasdel egatedit to the Deputy Attorney
Genera. The Deputy Attorney Genera oversees the work of the Office of the Pardon
Attorney.

1 365 F.3d at 1109-12.
“21d. at 1112, 1114, 1123.
“1d. at 1114.
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such a bright-line rule is inconsistent with the nature and principles of the
presidential communications privilege, aswell asthe goal of serving the public
interest. ... Communications never received by the President or his Office are
unlikely to “be revelatory of his deliberations ... nor is there any reason to fear
that the Deputy Attorney General’ scandor or the quality of the Deputy’ s pardon
recommendations would be sacrificed if the presidential communications
privilege did not apply to internal documents. ... Any pardon documents, reports
or recommendations that the Deputy Attorney General submitsto the Office of
the President, and any direct communicationsthe Deputy or the Pardon Attorney
may have with the White House Counsel or other immediate Presidential
advisers will remain protected. ... It is only those documents and
recommendations of Department staff that are not submitted by the Deputy
Attorney General for the President and are not otherwise received by the Office
of the President, that do not fall under the presidential communications
privilege.*

Indeed, the Judicial Watch panel makes it clear that the Espy rationale would
preclude cabinet department headsfrom being treated asbeing part of the President’s
immediate personal staff or as some unit of the Office of the President:

Extension of thepresidential communicationsprivilegetothe Attorney Genera’s
delegatee, the Deputy Attorney General, and his staff, on down to the Pardon
Attorney and his staff, with the attendant implication for expansion to other
Cabinet officers and their staffs, would, asthe court pointed out in Inre Sealed
Case, pose a significant risk of expanding to a large swatch of the executive
branch a privilege that is bottomed on a recognition of the unique role of the
President.*

The Judicial Watch majority took great painsto explain why Espy and the case
beforeit differed from the Nixon and post-Watergate cases. According to the court,
“[ulntil In re Sealed Case, the privilege had been tied specifically to direct
communications of the President with hisimmediate White House advisors.”* The
Espy court, it explained, wasfor thefirst time confronted with the question whether
communi cationsthat the President’ s closest advisorsmakein the course of preparing
advise for the President and which the President never saw should also be covered
by the presidential privilege. The Espy court’s answer wasto “espouse| ] a‘limited
extension’ of theprivilege' ‘ downthechain of command’ beyond the President to his
immediate White House advisors only,” recognizing “the need to ensure that the
President would receive full and frank advice with regard to his non-delegable
appointment and removal powers, but was also wary of undermining countervailing
considerations such as openness in government.... Hence, the [Espy] court
determined that while ‘communications authored or solicited and received’ by
immediate White House advisors in the Office of the President could qualify under
the privilege, communications of staff outside the White Housein executive branch

“1d. at 1117.
*1d. at 1121-22.
“®|d. at 1116.
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agencies that were not solicited and received by such White House advisors could
not.”*’

The situation before the Judicial Watch court tested the Espy principles. While
thepresidential decisioninvolved — exerciseof the President’ s pardon power — was
certainly anon-del egabl e, core presidential function, theoperating officialsinvol ved,
the Deputy Attorney General and the Pardon Attorney, were deemedto betoo remote
from the President and his senior White House advisors to be protected. The court
conceded that functionally those officials were performing atask directly related to
the pardon decision but concluded that an organizational test was more appropriate
for confining the potentially broad sweep that would result from a functional test;
under the latter test, there would be no limit to the coverage of the presidential
communicationsprivilege. Insuch circumstances, the majority concluded, thelesser
protectionsof the deliberative processprivilegewould haveto suffice.® Theappeals
court ordered the disclosure of 4300 withheld documents.

Since the Kennedy Administration, executive policy directives establish that
presidential executive privilege may be asserted only by the President personally.
Thelatest such directive, issued by President Reagan in November 1982, and till in
effect, requires that when agency heads believe that a congressional information
request raises substantial questions of executive privilege they are to notify and
consult with the attorney general and the counsel to the President. If the matter is
deemed to justify invocation of the privilege, it is reported to the President who
makes his decision (See Reagan memo at Appendix B).

However, amemorandum of September 28, 1994, from White House Counsel
Lloyd Cutler to all department and agency general counsels modified the Reagan
policy by requiring agency heads directly to notify the White House Counsel of any
congressional request for “any document created in the White House . . . or in a
department or agency, that contains deliberations of, or adviceto or from, the White
House’ that may raise privilege issues. The White House counsel is to seek an
accommodation and, if that does not succeed, heisto consult the attorney general to
determine whether to recommend invocation of privilege to the President. The
President then determines whether to claim privilege, which is then communicated
to the Congress by the White House Counsel. Thus, it would appear that decision
making with respect to claims of presidentia privilegeisnow fully centralizedinthe
White House, but that the President must still personally assert the claim. (See
Cutler memo at Appendix C.) The current Bush Administration has not taken a
public position onthe Reagan memorandum or the Cutler modification, but President
Bush'’s sole assertion of executive privilege in December 2001 was issued over his
signature.

“1d. at 1116-117.
“®1d. at 1118-24.
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The current Bush Administration, through presidential signing statements® and
opinions of the Department of Justice's Office of Legal Counsel (OLC), has
articulated a legal view of the breadth and reach of presidential constitutional
prerogatives that, if applied to information and documents often sought by
congressional committees, would stymie suchinquiries.® In OLC'sview, under the
precepts of executive privilege and the unitary executive, Congress may not bypass
the procedures the President establishes to authorize disclosure to Congress of
classified, privileged, or even non-privileged information by vesting lower-level
officers or employees with aright to disclose such information without presidential
authorization. Thus, OLC has declared that, “right of disclosure” statutes
“unconstitutionally limit the ability of the President and his appointees to supervise
and control the work of subordinate officers and employees of the Executive
Branch.”

The OLC assertions of these broad notions of presidential prerogatives are
unaccompanied by any authoritative judicial citations and, asindicated in the above
discussion, recent appellate court rulings cast considerabl e doubt on the broad claims
of privilege posited by OLC. Takentogether, Espy and Judicial Watch arguably have
effected important qualifications and restraints on the nature, scope and reach of the
presidential communications privilege. As established by those cases, and until
reviewed by the Supreme Court, to appropriately invoke the privilege the following
elements appear to be essential:

1. The protected communication must relate to a “ quintessential and non-
delegable presidential power.” Espy and Judicial Watch involved the
appointment and removal and the pardon powers, respectively. Other core,
direct presidential decisionmaking powersinclude the Commander-in-Chief
power, the sole authority to receive ambassadors and other public ministers,
the power to negotiate treaties, and the power to grant pardons. It would
arguably not include decisonmaking with respect to laws that vest
policymaking and implementation authority in the heads of departmentsand
agencies or which allow presidential delegations of authority.

2. The communication must be authored or “solicited and received” by a
close White House advisor (or the President). The judicia test is that an
advisor must be in “operationa proximity” with the President. This
effectively meansthat the scopeof the presidential communicationsprivilege
extends only to the boundaries of the White House and the Executive Office
complex.

“9 See Presidential Sgning Statements: Constitutional and Institutional Implications, CRS
Report RL33667, by T.J. Halstead, September 20, 2006.

0 See Letter dated May 21, 2004 to Hon. Alex M. Azar, 11, General Counsel, Department
of Health and Human Services from Jack L. Goldsmith Ill, Assistant Attorney General,
Office of Legal Counsel, Department of Justice, available at,
[ http://www.usdoj.gov/ol ¢/crsmemoresponsese.htm]

*d. at 3.
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3. The presidential communications privilege remains a qualified privilege
that may be overcome by a showing of need and unavailability of the
information elsewhere by an appropriate investigating authority. The Espy
court found an adequate showing of need by the Independent Counsel; while
in Judicial Watch, the court found the privilege did not apply and the
deliberative process privilege was unavailing.

2. Common-Law Testimonial Privileges.

More common are claims by departments and agencies (and at times by the
White House), and by private persons, that common law testimonial privileges, such
as the attorney-client, work-product, and deliberative-process privileges, afford a
shield to congressional investigative inquiries. Although there has never been a
definitive Supreme Court ruling on the question, the strong constitutional
underpinnings of the legidative investigatory power, long-standing congressional
practice, and recent appel late court rulings casting doubt on the viability of common-
law privilege claims by executive officialsin the face of grand jury investigations,
support the position that committees may determine, on acase-by casebasis, whether
to accept a claim of privilege.

Thusitiswell established by congressional practice that acceptance of aclaim
of attorney-client, work product, or other common law testimonial privilege before
a committee rests in the sound discretion of that committee. Such common-law
privileges cannot be claimed as a matter of right by awitness, and acommittee can
deny them simply becauseit believesit needs theinformation sought to be protected
in order to accomplish itslegidative functions.® In actual practice, all committee